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EDITORIAL NOTES. 


The abolition of the grand jury is probably only a question of time 
in every State of the Union. The British Royal Commission, that 
ha: been spending a long time in investigating delays in the progress 
of criminal procedure in the law courts of Great Britain, has come to 
the conclusion that grand juries should be abolished, and has made a 
recommendation to Parliament to that effect. It has found that, while 
originally the grand jury was created to be and no doubt was a bul- 
wark of liberty, it has become a hindrance rather than an aid in the 
administration of justice, and that frequently it has been used as an 
instrument for defeating justice and for punishing the guiltless. We 
doubt if, in this country, many persons who are guiltless are punished 
by reason of the action of any grand jury, but certainly justice has fre- 
quently been defeated because, for some other than legal reasons, the 
grand jury has not found indictments. Already in this country twenty- 
one States have reached the conclusion that the grand jury is not a 
help to the administration of criminal law. These States are Califor- 
nia, Colorado, Connecticut, Florida, Idaho, Indiana, Kansas, Louisiana, 
Michigan, Minnesota, Missouri, Montana, Nebraska, North Dakota, 
Oklahoma, Oregon, South Dakota, Utah, Vermont, Wisconsin and 
\.:roming. In some of the foregoing States we believe the grand jury 
can still be called in case of an emergency. The plan adopted for 
bringing accused persons to trial in the States named is for the prose- 
cutor of the pleas, when satisfied that a crime has been committed, to 
file un information. This, it is true, is open to the criticism that some- 
times there may be persecution, as well as prosecution, but we think 
the provision of law regarding such a procedure could be hedged about 
with proper guards to check a misuse of power. For example, if the 
prosecutor were obliged to submit the evidence he had to the Judge of 
the court, before filing the information, and were also obliged to file an 
affidavit with the information, made by himself on knowledge, or by 
competent witnesses, the danger of a misuse of power would scarcely 
be greater than that now, when the power is lodged with the grand 
jurv. This is not the only step, however, that is needed to make jus- 
tice swift as well as sure. The law should provide that in all cases an 
accused should be tried in the speediest time possible, and that, except 
in extraordinary instances where witnesses are unprocurable, this 
time should be within a month after the accusation is preferred, and 
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certainly regardless of any terms of Court. It would seem possible to 
work out a proper statute to effect whatever remedies good sense and 
the humanities, as well as the dignity and authority of the State, de- 
mand in the case of all these matters of criminal procedure. 





Some time ago sixty-six business men and taxpayers of Sussex 
county presented a petition to the Judge of the Court asking leniency 
from the Court in sentencing a professional man, who was convicted 
of a most heinous offense. The pastor of one of the churches invited 
the signers to the petition to be present at a morning service to hear 
a sermon from him on the subject. It is needless to say that his 
sermon was entirely to the point, and, necessarily, created a great deal 
of discussion, as well as a feeling in the community. We do not pro- 
pose to comment upon the right or duty of the clergyman to preach 
his sermon, but we cannot help expressing the opinion that there is 
too great a tendency in communities to sign petitions for leniency 
when the whole matter of what a proper sentence should be is placed 
by the laws in the hands of the trial Judge. It is very true that some 
uf our Judges are, or seem to be, too severe, at least at times, upon 
convicted persons, especially if they are without friends, and too len- 
ient when such persons have been of high standing. Nevertheless, 
the matter ought to be left entirely with the Court, especially when 
the defendant has able counsel to defend him and to present the proper 
plea for leniency, if there ought to be such a plea, We do not recall 
what the result was in the case referred to, but the minister’s judg- 
ment was right in holding that the rights of the many, that is to say, 
the rights of the people of the State, must be given precedence to the 
wishes of the few, and it is also true that the more influential, or re- 
spected, or gifted a defendant, the more important it is that an example 
should be made of any serious infraction of law involving moral tur- 
pitude. 





In an opinion in the Supreme Court last month, in the case of the 
conviction of the proprietor of a hotel in Newark, the Court ordered 
a new trial upon the ground of supplemental instruction to the jury. 
The instructions were in effect that a verdict should be found against 
the proprietor of the hotel, should it appear that he had failed to exer- 
cise reasonable care in running his place in a proper and orderly man- 
ner. The trial Judge, in his instructions, said: “It was his duty to 
exercise the judgment of a careful and conscientious man in admitting 
mneeple to the hotel. The question resolves itself into whether he 
knew, or ought to have known from the circumstances, that his place 
was being used for immoral and illegal purposes. It is the duty of 
every hotelkeeper, or of every person in charge of any public place 
of amusement or entertainment, to see that the law is not violated. 
That is one of the responsibilities that they assume when they open 
a place of amusement or a house of public entertainment, and if they 
permit violations of the law they are guilty of keeping a disorderly 
house and may be indicted. The question whether this defendant per- 
mitted the illegal acts complained of is one of the questions which 
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you must determine from the evidence. That is a question of fact, not 
of law. As a matter of law, if violations of law occurred and he per- 
mitted them, either because he neglected to take ordinary precautions 
to see what was going on, or otherwise failed to use reasonable judg- 
ment, of course he is guilty, if you find, as I say, that that was the 
fact. It is a question of fact.” ‘These instructions were declared to 
be erroneous, in the language of Mr. Justice Parker, because “they 
permitted—nay, required—a conviction on grounds of mere negligence 
in failing to ascertain what was going on in the house. If they were 
erroneous, of course the conviction will not be saved by the previous 
correct instructions.” In another part of the opinion of the Supreme 
Court the statement is made that the disposition of the case at Bar 
“seems unfortunate, in view of the fact that the case was thoroughly 
tried, and the evidence ample, as we read it, to justify a jury in reach- 
ing a conviction upon the theory that defendant’s actual knowledge of 
tne character of the house was demonstrated.” That the opinion of 
the Supreme Court is based upon proper grounds, as the law now is, 
may be true, and, if so, the Court could not do otherwise than to order 
a new trial. But does not simple justice to the State require that 
authority should be given to the Supreme Court in reviewing an in- 
dictment, where the testimony clearly shows that the defendant ought 
to have been found guilty, to approve the result, instead of putting 
the county concerned to the expense of a new trial? It seems to us that 
we shall get to that point one of these good days. If errors in a Judge’s 


charge are not outrageously wrong, and if the evidence, carefully read, 
is such that a conviction upon it is made clear beyond a reasonable 
doubt, is there any proper reason why the law should not permit the 
conviction to be affirmed? 





Chapter 253 of the Laws of 1913 provides, among other things, 
that “not less than the prevailing rate of per diem wages in the locality 
where the work is performed shall be paid to laborers or workmen 
and mechanics employed by contractors or sub-contractors by or on 
behalf of the State of New Jersey, or by or on behalf of any county, 
city, township or other municipality in this State,” by contractors who 
contract for such municipality. Is there any lawyer in this State who 
believes that such an act, if tested, would be held to be constitutional ? 





Probably as good an instance as any in recent years of the nec- 
essity of having a reform in the patent law is that of the case of the 
Goodwin Film and Camera Company, which may or may not have 
now reached its end, but which will, very likely, be carried on a few 
years longer by an appeal to the United States Supreme Court. The 
decision just rendered is in the United States Circuit Court of Ap- 
peals. An aged inventor, who was both a photographer and a 
preacher, invented, in or before the year 1887, a photographic film as 
a substitute for glass. In the year named he applied for a patent, and, 
after waiting eleven years, secured it. That under no circumstances 
should the awarding of a patent be delayed for eleven years will be 
conceded by everybody. As if this were not sufficient punishment 
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to the Rev. Mr. Goodwin for daring to invent a photographic film, 
he was further compelled to spend his substance in an endeavor to 
protect his patent in the courts. It would seem as if the government 
itself, having awarded to an inventor a patent, should protect that 
patent, especially as, in most instances, patentees are poor men who 
have not sufficient means to carry on a long-drawn-out litigation. 
Two years after receiving the patent, and in the midst of litigation, 
the patentee died, and since then there have been fourteen years of 
the most costly kind of litigation carried on by a company which had 
to be formed to protect the patentee, and, after his death, his heirs, 
in the enjoyment of their rights. In the meantime, while the aged 
widow of the inventor and the daughter has had, probably, the usual 
strenuous time to get along and provide for themselves, the Com- 
pany which had been using films to the greatest extent has been accu- 
mulating millions of dollars by using the patented film. Further com- 
ments upon the injustice of the patent law seem unnecessary. 





There have been three, if not more, convictions in Mercer county 
upon indictments under the Law of 1913 (P. L. 1913, p. —), concern- 
ing fraudulent advertising. The cases brought before the jury for 
trial were not extraordinary in any sense. They seemed to be the 
usual ones of a merchant advertising to sell goods, claimed to be worth 


a certain sum, at a ridiculously low price. For example, in one of the 
cases, glass dishes were advertised as 75-cent values for 17 cents each, 
In defense, the accused said that the bonafide value of the dishes were 
as stated, but the prices were reduced in an effort to attract trade to 
defendant’s store. The fact then had to be shown by the State, if it 
could be shown, that the dishes were really not worth more than the 
advertised price. In another case petticoats, “value $2.50,” were ad- 
vertised for 38 cents. It seems that a determined éffort is being made 
in the county of Mercer by a committee of the Chamber of Commerce 
at Trenton to prohibit among merchants what the statute defines as 
“misleading, deceptive and untruthful advertising.” The law appears 
to be a good one, although it may be difficult to carry it out in com- 
munities where public sentiment is not thoroughly aroused to the in- 
justice to individuals of what may be termed mercantile lying. How 
many advertisements in the daily or weekly newspapers will stand 
the test of being otherwise than “misleading, deceptive and untruth- 
ful,” we should not like to say; but the proportion of honest to dis- 
honest advertising is, we feel, much smaller than it ought to be. 





Automobile accidents rarely have a humorous side, but there was 
one in one of our cities not long ago which was much less serious than 
appeared upon its face. A pedestrian was crossing one of the main 
streets when he saw an automobile approaching, and, becoming con- 
fused, stopped directly in its path, although he had ample opportunity 
to proceed. He was knocked to the ground and one of the wheels 
passed over his body, happily, and almost miraculously, doing no 
injury whatever, except a few scratches. When released from his 
perilous position, he felt it his duty to shriek at the top of his voice, 
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so as to bring about a hundred spectators to the scene. Evidently he 
was more frightened than hurt. A kind bystander suggested that the 
car take him to the hospital, but he protested most vigorously, and 
asked instead to go to the nearest lawyer’s office. The press account 
of the accident gives the aftermath of the incident: “Mr. L. recog- 
nized the glitter of gold in the distance, and as soon as the automo- 
bile driver made a satisfactory settlement the victim left for Philadel- 
phia apparently none the worse for the accident. He was en route to 
the Quakertown on foot and, as the result of the impromptu accident, 
he was able to proceed the remainder of the way in a parlor car.” 





The late Judge Vroom was, probably, the last of the lawyers in this 
State who might be classed as of the old school, as to that kind of 
courtesy and dignity which so distinguished certain of the members 
of the Bar of a half century or more ago. Not easily approached by 
strangers he was genial to his close friends. His literary knowledge 
and instincts and love of horticulture were also unusual, while his 
legal acumen was of the solid kind that was never swayed by passin 
conjectures. Few lawyers have had so many students pass throug’ 
their offices, and all of such who are now living regard their tutelage 
under him as an invaluable asset. 





SCHMIDT v. MARCONI WIRELESS TELEGRAPH Co. 


(Hudson Circuit, March, 1914). 
Refusal to Allow Stockholder of Record to Subscribe to New Issue of Stock. 


Case of George W. C. Schmidt, plaintiff, against Marconi Wire- 
less Telegraph Company of America, defendant. On motion to strike 
out portions of answer. 

Mr. Aaron A. Melniker for plaintiff. 

Mr. John W Harding for defendant. (Messrs. Griggs & Harding 
of counsel.) 

Plaintiff brought an action against the defendant to recover $47,- 
250.00 damages, by reason of the refusal of defendant to allow plain- 
tiff’s assignor to subscribe for a new issue of stock. Defendant offered 
the right to subscribe to “stockholders of record” on April 20, 1912. 
The offer also provided: “The rights to subscribe tage. Bap any 
number of shares may be assigned and the subscription may be made 
by the holder.” 

Plaintiff claimed the right through an alleged assignment of the 
right to subscribe from a woman named Parsons, who assigned the 
right to Levy Brothers, who in turn assigned the right of action to 
plaintiff. The defendant in its answer alleged that Parsons several 
years prior to April 20, 1912, had sold and assigned all her interest in 
her stock, and defendant claimed that although the stock had not been 
transferred to Parsons’ assignees, but still stood in the name of Par- 
sons on the books, Parsons was not the actual owner of the stock and 
had no right to subscribe under the offer, because the offer was made 
to stock owners only. The plaintiff moved to strike out the answer 
on the ground that these allegations did not constitute any defense. 
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SPEER, Circuit Judge: As stated in his brief, plaintiff’s claim is 
as follows: “The defendant, a corporation, authorized the issuance of 
an increase of its capital stock. The offer was made to all stockholders 
of record on April 20, 1912. On that day, M. L. Parsons appeared on 
the books of the company to be the holder of 135 shares. One of the 
terms of the offer was that the rights to subscribe belonging to any 
number of shares were assignable, and the assignee could subscribe 
upon presentation of a duly executed assignment. Parsons assigned 
her rights to subscribe upon a blank form provided by the company to 
Levy Brothers, who, within the time limited in the offer, subscribed 
for 3,375 shares and paid the required deposit. Levy Brothers after- 
wards, also within the time limited, paid the balance to the company. 
The company after holding the money, amounting to $16,825.00, for 
some time, and until the time to subscribe had expired, returned the 
money to Levy Brothers and refused to deliver the stock. This suit 
is brought to recover the profits which Levy Brothers would have 
made if the stock had been duly delivered to them, as the stock sub- 
sequently went up from par—$5.00 a share to about $19.00 per share.” 

Defendant has filed an answer setting out, inter alia, that on April 
20,1912, M. L. Parsons was not the actual owner of the 135 shares 
referred to, having transferred them a long time prior to that date. 
Plaintiff thereupon makes this motion to strike out all the parts of the 
answer which raise the defense that, although by the books of the 
company M. L. Parsons was the apparent owner of the 135 shares of 
stock, he was not then the real and actual owner thereof. 

Plaintiff rests his motion upon three grounds: 

1. That M. L. Parsons, being the record holder of the stock on the 
books of the company on April 20, 1912, was the person and the only 
person who could exercise the right to subscribe for the new shares. 

2. That Levy Brothers, having an assignment of the rights from 
a person who was the stockholder of record on the books of the com- 
pany on April 20, 1912, the defendant company is estopped from rais- 
ing the question as to the ownership of the Parsons’ stock, or as to the 
right of Parsons to subscribe, or as to the right of the assignee of the 
record holder of the stock to subscribe for the new stock. 

3. That Levy Brothers, having subscribed for the stock, signed the 
subscription agreement, wherein they obligated themselves to take 
and pay for the new stock, and having complied with the terms of the 
offer with regard to presentation of a duly executed assignment of 
rights and made a deposit on account, the defendant company having 
accepted the subscription agreement and deposit, is bound by its terms. 

I am clearly of the opinion “that, as between the parties, the de- 
livery of the certificate, with assignment and power endorsed, passes 
the entire title legal and equitable, in the shares, notwithstanding that, 
by the terms of the charter or by-laws of the corporation, the stock is 
declared to be transferable only on its books; that such provisions are 
intended solely for the protection of the corporation, and can be waived 
or asserted at its pleasure, and that no effect is given to them except 
for the protection of the corporation; that they do not incapacitate the 
shareholder from parting with his interest, and that his assignment, 
not on the books, passes the entire legal title to the stock, subject only 
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to such liens or claims as the corporation may have upon it, and except 
the right of voting at elections, etc. Angell & Ames on Corporations, 
8th Ed. Par. 354; Bank of Utica v, Smalley, 2 Conn. 770; Gilbert v. 
Manchester Co. 11 Went. 627; Kortright v. Com. Bk. of Buffalo, 22 
Went. 362 id.; N. Y. & N. H. R. R. Co. v. Schuvler, 34 N. Y. 80.” 
(Rapallo, J., in McNeill v. The Tenth National Bank, 46 N. Y. 325. 
See also 3 Clark & Marshall on Private Corporations, p. 1785, sec- 
tion 586). 

This question is examined by Vice-Chancellor Pitney, in O’Connor 


-y. International Silver Company, 68 N. J. Eq. 67%, where he fully con- 


siders the title of an assignee of stock which has not been transferred 
on the company’s books, and declares that such assignment without 
transfer on the company’s books passes the complete legal and equit- 
able title, and that such assignee has the right to intercept payment of 
dividends by the corporation to the assignor. At pages 72 to 74 he says: 
[The opinion here quotes at length from these pages: “The next 
question,” etc. | 

‘ The Vice-Chancellor then, at page 78, approves of the case of 
Ervin v. Oregon Railway Co., 62 How. Pr. 490, where the Court speaks 
as follows: 

“That the stock of the plaintiff has not been registered is no 
reason why he should not maintain this action. He is the legal and 
equitable owner of this stock. The possession by him of the certifi- 
cate, as owner, gives him a complete title. For certain purposes and 
for the enjoyment of specific privileges, such as to vote and receive 
dividends, it may be necessary, as between him and the corporation, 
that he be registered as a stockholder. But as the absolute owner of 
the stock he is, to the exclusion of every other person, entitled to 
prosecute an action for injury to it or to himself as the proprietor 
thereof.” 

The case of International Silver Co. v. O’Connor supra was af- 
firmed in our Court of Appeals, 68 N. J. Eq. 683. At page 682, Gum- 
mere, Chief Justice, says: 

“We consider that the complainant, as the real owner of the stock 
of the International Company which he has acquired, has a sufficient 
standing to file the bill, notwithstanding that the stock has not been 
transferred to him upon the books of the company, and for the reasons 
which are given by the Vice-Chancellor for his conclusion upon this 
peint.” 

These provisions, then, being intended solely for the protection 
of the corporation, and being waivable or assertable at its pleasure, 
and having no effect given to them except for the protection of the 
corporation, must be considered as personal to the corporation, as 
much so as infancy is to an infant, and it is perfectly settled that 
the privilege of infancy is personal to the infant, and he alone can 
take advantage of it during his life and sanity. If the assignor 
may vote the stock, it is not because he owns it, but merely to 
facilitate the business of the corporation and protect it in the due 
execution thereof; it is not to advantage him, but to advantage it. 
All that the assignor has is the mere shadow of a right, but the sub- 
stance from which this shadow is cast (the shares themselves) is the 
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property of another. The law permits the corporation, for its pro- 
tection, to treat the shadow as iver it were the substance, but it 
does not, except in certain specified instances, created by the statute, 
authorize the possessor of the shadow to act as if the substance were 
his. The present is not one of the specified instances where the maxim 
expressio untus exclusto alterius applies. 

M. L. Parsons, therefore, was no stockholder. A stockholder is a 
stock owner. She was not that. She owned no interest whatever in 
the stock. Her whole claim is predicated upon the sham appearance 
of ownership arising from her name still remaining on the books of the 
company. That the company might have recognized her as the real 
owner in the absence of knowledge that she was not, and been pro- 
tected against its act in so doing is probably true, for that is the object 
of the rule contended for by the plaintiff, but that the company was 
compelled to so recognize her is a baseless claim, and gives no sup- 
port either in reason or authority. See Reilly v. Ahsecon Land Co., 71 
Atl. Rep. 248, and cases cited. Broadway Bank vy. Elrath, 13 N. J. Eq. 
24; Del. & At. R. Co. v. Jeick, 23 N. J. L. 321. 

When the cases speak of the title of the unregistered holder being 
equitable, it is not meant thereby to assert that, as between him and 
his assignor, he has not obtained the legal title. It is simply meant to 
affirm that the title is complete against everybody but the corporation 
itself, and those who have the superior right to have the corporation 
make the transfer to them, and that being the real owner, he must, if 
the corporation refuses to register him, go into a court of equity to 
compel them to do so. 10 Cyc. p. 599. He, the real owner, has this 
equitable right against the corporation. 

Plaintiff’s second point, that the defendant is estopped from dis- 
puting the right of Parsons and Levy Brothers to subscribe, has no 
merit. 

1. The defendant did not and could not legally offer any right to 
subscribe to any person other than the real owners of stock, and Levy 
Brothers had no right to construe the offer as one made to them, or 
to Parsons, who was not a real owner. The assignment of Parsons to 
Levy Brothers is for the, right to subscribe only, as a thing separate 
and apart from the ownership of stock, so that Levy Brothers knew 
that they were purchasing a right separate from the real ownership 
of the stock. 

2. The record, as we have shown, was entirely for the protection 
of the company. Levy Brothers had no right to inspect the stock 
books, and there is no claim in the complaint that Levy Brothers knew 
that the books showed that the name of Parsons appeared as stock- 
holder on the record, or that Levy Brothers relied upon anything of 
that kind in purchasing the alleged right. 

There are no elements of estoppel in the case. 

Plaintiff’s third point is equally untenable. The answer clearly 
states that there was no subscription by Levy Brothers accepted by 
the defendant, but that the offer to subscribe was refused. 

These considerations lead me to refuse to strike out the parts of 
the answers which it is moved to expunge, and such will be the ordec. 

J have considered these questions which are the real merits of the 
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case, as I gathered, from what was said at the oral argument, that both 
parties desired to have the matter disposed of on the merits. If I had 
not so understood, and if it had not seemed to me that the questions 
were too important to he shunted aside by a decision rested upon a 
merely technical ground, I might well have denied plaintiff’s motion 
upon the ground that his notice was defective and insufficient in not 
stating, as an objection, that the answer does not disclose any defense 
to plaintiff’s complaint. Such action on my part would simply have 
postponed the inevitable consideration of the questions herein decided, 
and delayed justice, without substantial benefit to anyone. 

[Afterwards the case came on for trial, and at the close of the evi- 
dence, upon motion of defendant’s counsel, Judge Speer directed the 
jury to render a verdict for defendant, and in the course of the argu- 
ment on that motion, counsel for plaintiff again argued that, under the 
o‘fer a person whose name appeared on the books of the company on 
April 20, 1912, was entitled to subscribe, even if such person did not 
then own the stock, and counsel urged as a reason therefor, that the 
defendant would not recognize any real owner of the stock whose 
name did not so appear on the record. This then followed:] 

THe Jupce: “Certainly not, because he did not come up to the 
definition, a ‘stockholder of record.’ Now if ‘stockholder of record’ 
means, as I have held already it means in one of the preliminary stages 
of the case—if ‘stockholder of record’ means a stock owner of record, 
then manifestly your client did not come within that definition, because 
he was not a stock owner of record or did not have the rights of as- 
signment of a stock owner of record, and manifestly the other class of 
people of whom you are just now speaking were not entitled to sub- 
scribe because they were not stock owners of record; they were stock 
owners, but not of record, and the first class of people were of record 
but not stock owners. That is the situation as I see it.” * * * * 

“] have not seen anything yet to shake my conclusion. When I 
wrote the opinion striking out the answer I went into the whole ques- 
tion with a great deal of care and wrote a long opinion about it, prob- 
ably of little worth, but great length; but there is the opinion, and that 
is my conclusion on it, and I have not seen anything in the case to 
shake in the slightest degree my conviction of the correctness of the 
conclusion J arrived at then; and I think it would be a monstrous 
proposition in commercial transactions for a moment to hold that a 
person who had disposed of his stock about seven or eight years ago 
and simply happened. fortuitously to have his name upon a book of a 
company without a vestige or a shred of a right existing in him at all, 
except that his name was on the book, that he had a right to come in 
and grasp valuable rights after he had received the full value of his . 
stock from the person to whom he sold it. That would seem to me 
to be a most extraordinary situation.” 

Counsel for plaintiff thereupon called the Judge’s attention to the 
precise language of the offer as follows: “Rights belonging to any 
number of shares may be assigned,” to which the Judge said: “Now 
if they belong to the shares, then you haven’t them. They may be 
exercised by the person who has the shares because they are an inci- 
dent of the shares.” Plaintiff’s counsel then said: “But they have 
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qualified that before, because they say they go to the person whose 
name appears on the books of the company.” 

THe JvuDGE: “No, they say ‘the stockholder of record,’ and I 
ciaim that a stockholder of record is a stock owner whose shares are 
recorded on the books of the company. That is the point about it. In 
other words, I think the law had a very wise notion, or the law-givers 
had a very wise notion, and that they meant just what that phrase 
you have quoted to me now indicates, that the right to subscribe for this 
new issue of shares belonged to the shares and was to be exercised 
by the person in whose name the shares were and who owned those 
shares. It was incident to the shares. In other words, the right to go 
on and subscribe followed the shares wherever the shares went. Of 
course these people had a right to say—the company did-—a right 
growing out of the nature of the corporation law with respect to how 
it may determine who are shareholders—they had a right to say that 
those persons who are to be entitled to exercise this right belonging 
to the shares shall be only such persons owning shares whose names 
appear on the books of the company to be the owners of shares; and 
that is a situation that is made, not for your client’s protection; that 
is the situation that is made for the protection of the corporation. The 
corporation has a right to be protected by what appears on its own 
books ; but the appearance of that thing on the books is entirely within 
the control of the share owner. Now the man who bought these shares 
had the indubitable right, and the corporation was under a correspond- 
ing duty, of having those shares entered on his name, Then every 
incident that atached to shares and every prerogative or right exer- 
cisable by the owner of shares attached to those shares and went to 
the man who owned them; but what you are trying to do, it seems to 
me, is to have me decide that the beneficent effect of that rule inures 
to the shareholder and that the object of the legislative policy was 
intended for the benefit of the shareholder, whereas I think every case 
that has been decided on the subject has determined that that policy 
was adopted for the benefit of the corporation and its protection 
against the shareholders themselves.” 

Counsel for plaintiff: “But the company could have effected the 
very situation that your Honor refers to by using appropriate lan- 
guage for that purpose. They could have said ‘owners and stock- 
holders of record,’ but they don't.” 

THe Jupce: “But they did not have to, * * * can a man be 
said to hold stock that he does not own?” 

Plaintiff’s counsel: “They do not simply say just ‘stockholder,’ 
they say ‘stockholder of record.’ ” 

Toe Jupc—E: “Yes, and make it stronger They not only say 
he must be a stockholder, but he must be a stockholder of record. A 
mere stockholder won’t do. * * * * He is a stockholder, but that is 
not enough. He must be a stockholder, and in addition to that he 
must be of record. When he occupies that position and has those 
records, then he can go on and subscribe for the new issue of stock. 
It seems to me to be so almost absurd to call a person who has dis- 
posed of his stock years ago in any sense a stockholder because his 
name appears on a book that for the life of me, as a matter of plain 
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common sense, outside of the law, I cannot see it. What does he 
hold? * * * * He manifestly does not hold the stock. He has not the 
evidence of ownership, except so far as his name appears on the book. 
The evidence which is accepted everywhere in the commercial world, 
except so far as his relations to the corporation are concerned and his 
right to vote and perform various functions in the corporation—that 
evidence is the certificate. He ‘hasn’t that. He does not hold the stock, 
because he has disposed of all that by selling it to somebody. What 
he holds is a position of appearing of record, that is all, but he does 
not hold the stock and can not be said to hold the stock.” 

Plaintiff's counsel: “In this case it is admitted in the pleadings 
that the by-laws of this corporation provide that shares of stock are 
only transferable on the books of the company.” 

THE JUDGE: “And what is the object of that rule? It is to 
protect the company against somebody moseying in at odd and inop- 
portune moments and insisting that the company shall do some cer- 
tain thing or recognize him in some certain way. The whole object of 
that rule is to protect the company; and that case I cited in the de- 
cision that I rendered of some silver company—the International Sil- 
ver Company—by Vice-Chancellor Pitney, and affirmed in the Court 
of Errors, was to the effect that for all practical purposes the person, 
whether his transfer is recorded or not, who holds the shares, is the 
legal and equitable owner of that stock; and when you read of many, 
many cases talking about the person who appears of record being the 
equitable owner, all that means is that he has a mere equity to come 
into Court for certain purposes to indicate his position with respect to 
certain things in regard to that stock, but not that he owns it or can 
exercise any control over it, but merely his relation to the company 
growing out of the appearance of his name on the books.” 

Plaintiff’s Counsel: “The person to whom that term, ‘equitable 
owner,’ applies—” 

Toe Jupce: “I did not say ‘equitable owner;’ I said he was 
a person who had a right to go into a Court of equity and insist upon 
certain things with respect to his status, so far as the company was 
concerned, in relation to that stock. * * * * In other words, if the 
man who has the stock and it is not registered is called the equitable 
owner it simply puts him in this posture; he is the man who holds 
the stock, which he is entitled to have the corporation do certain things 
with respect to. One of the things is to permit him to vote; another 
thing is to have it recorded, and so on; and in order to vindicate those 
privileges he has a right to resort to a Court of equity, and therefore 
in common parlance and in the parlance of some of the Courts they 
say that such a person has an equitable ownership because he has a 
right to resort to the Court of Equity to vindicate everything with 
respect to the stock which he is not entitled to do by reason of the fact 
that the stock is not registered or recorded. * * * * 

“I think the whole case depends upon the legal construction of 
the words ‘stockholder of record.’ That is the whole case; that is all 
there is in it. Now these incidents that you are speaking about as at- 
taching to her because of her remaining on the books as the record 
owner of the stock, I do not think you can find a case—I have not 
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found any—I do not think you can find a case that holds that such a 
person can avail herself of a right that belongs to the stock as an in- 
cident of the stock. These incidents you talk of grow out of the mere 
appearance of the name on the book; the incident of the right to sub- 
scribe grows out of the ownership of the stock. It is an incident to 
the stock ; that is a common law incident that does not arise out of the 
statute at all, that you must first submit the new issue of the stock 
to the old stockholders before you can sell it abroad in the market, 
and that is an incident of the stock.” 

Plaintiff’s Counsel: “But the cases hold that a right to subscribe 
is the same as a right to a dividend, and where a person would have a 
right to a dividend they would have a right to subscribe.” 

THe Jupaze: “With respect to the dividend proposition, the 
corporation would be protected if it had paid the dividend to the person 
who appeared on the books as the owner, but I doubt very much in 
this State whether a person whose name appeared on the records as a 
stockholder would have the right and could vindicate the right in 
Court to collect that dividend by a suit if a defense was interposed that 
he did not own the stock at all, but had parted with all his right to it. 
I think the real decision in all the cases you speak about was a decision 
where the corporation was protected for having paid the dividend, 
even though the person whose name appeared on their hooks was not 
the actual owner of the stock.” 





WEST JERSEY TRUST CO., ADMR., v. PHILADELPHIA & READING RY CO. 


(Mercer Common Pleas, March, 1914) 
Employers’ Liability Act—Contract Made in Another State— Release of Claim. 


Case of West Jersey Trust Company, Administrator, Amos B. Cal- 
loway, deceased, petitioner, against Philadelphia and Reading Rail- 
way Company, respondent. On petition for compensation under Em- 
ployers’ Liability Act of 1911. 

Mr. Joseph H. Carr (Ott & Carr) and Mr. Edward D. Harring- 
ton (of the Philadelphia Bar) for petitioner. 

Messrs. Frank S. and Edward L. Katzenbach for respondent. 

GNICHTEL, J.: The testimony in this case, and the admissions 
of counsel show, and I find the facts to be, that Amos B. Calloway 
was a brakeman employed by the Philadelphia & Reading Railroad 
Company ; that the contract of hiring was made in Philadelphia on 
June 21, 1910, and no notice was given that the provisions of Section 
II were not to apply ; and that, on November 3, 1911, Calloway met with 
an accident which arose out of and in the course of his employment, 
and caused his death; that the respondent received due notice of the 
accident; and that the wages received by Calloway averaged $18.13 
per week. 

The respondent disclaims any liability in this suit, and urges 
among other reasons: 

1. That the contract of hiring in this case was made at the re- 
spondent’s office in Philadelphia, and is governed by the laws of Penn- 
sylvania; that the legal obligation arising therefrom must be deter- 
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mined by the laws of that State, and not by the laws of New Jersey. 

2. That by the acceptance of the benefits from the Philadelphia & 
Reading Relief Association and the execution of a release by the widow 
in full satisfaction of all demands, the respondent is released from all 
further claims arising from said death. 

The contract of hiring was executed in Pennsylvania, and at the 
time the accident happened, Amos B. Calloway and his wife lived in 
Philadelphia. The accident occurred on November 13, 1911, at Skill- 
man, New Jersey, where Calloway was at work as a brakeman on a 
freight train which ran from Third and Berks streets, Philadelphia, 
Pennsylvania, to Port Reading, New Jersey. 

The right of this petitioner to recover must rest on an agreement 
by the parties expressed or implied, to accept the provisions of Section 
II of the Workmen’s Compensation Act. 

The contract of hiring was made on June 21, 1910, and by its terms 
Calloway was employed as a brakeman. He was an extra hand until 
May 26, 1911, when he was given the position he held at the time of 
the accident. 

It is contended that the petitioner has no standing under our act, 
because the contract was not made in this State. That the petitioner 
has a right of action in tort is not denied, but the present claim under 
the Workmen’s Compensation Act is founded on contract. The act 
provides that, when the employer and employé shall, by agreement, 
either expressed or implied, accept the provisions of Section II, com- 
pensation for injuries or death of such employé shall be made, etc. 
This acceptance of the compensation feature needs no affirmative 
action, as the law provides that all contracts made subsequent to July 
4, 1911, are presumed to have been made with reference to the pro- 
visions of Section II of the act, and contracts made prior shall be pre- 
sumed to continue subject to said section, unless the parties give writ- 
ten notice that the section is not to apply. This presumption, or rule 
cf evidence, which obviates the necessity of proving the contract, ap- 
plies to all contracts made in New Jersey. Does it apply also to con- 
tracts made in other States? Has our act a wider scope than the 
limits of the State? There is nothing in the words of the act to 
give it extra territorial jurisdiction. A careful reading of the act 
shows clearly that it was the intention of the Legislature to protect 
the citizens of this State, and not to go beyond the jurisdiction of our 
courts; and that the presumption arising was not intended to relate 
to contracts made in Pennsylvania by citizens of that State. As far 
as appears, these parties when they made the-contract, were ignorant 
of the very existence of the law, and while it is well settled that every- 
one is presumed to know the law, there is no presumption that a per- 
son knows the provisions of a statute of another State or country. 
All matters bearing upon the contract, its interpretation and validity, 
must be determined by the laws of Pennsylvania, and this is not altered 
by the fact that the employé, in the course of his employment, and as 
an incident of it, came into this State. 

Nor is there any evidence of any affirmative act by the parties ac- 
cepting the elective compensation provision of our law. On the con- 
trary, the testimony shows that, when the contract was made, the 
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parties entered into an additional agreement covering the subject of 
compensation or relief in case of death or injury, by the terms of 
which, the Philadelphia & Reading Railway Company deducted from 
Calloway’s wages, a sum to be paid to the benefit fund of the Philadel- 
phia & Reading Relief Association. And it was agreed that (in con- 
sideration of the contribution to be made to the fund by the Philadel- 
phia & Reading Railway Company) the acceptance of benefits by Cal- 
loway, or his legal representatives, for injury or death, should operate 
as a release of all claims for damages against the Railway Company, 
~ i from such injury or death, which could be made by or through 
im. 

The contract was made in 1910, and was not altered or changed 
upon the passage of the Workmen’s Compensation Act. The parties 
continued to act under both contracts, and contributed to the fund, 
and after the death of Calloway, his widow accepted the benefits and 
executed a formal release to the Railway Company. While the valid- 
ity of the release is questioned by counsel, it is important here to 
show the purpose of the parties to the contract of hiring, and negatives 
the existence of any agreement looking to the acceptance of the elec- 
tive feature of our act, 

In Deeny v. Wright & Cobb Lighterage Co. 36 N. J. L. J. 121, 
where the contract was made in New Jersey, and the accident occurred 
in New York, it was held that it is the contract of hiring which pre- 
vails, and not the situs of the accident. 

The question here involved has not been before our courts, but 
was raised in the New York courts in a suit brought under our Com- 
pensation Act. The Administrator of Antonio Pensabene brought an 
action against F. & J. Auditoreo. Pensabene was employed under a 
contract made in New York, and, while doing work in this State, re- 
ceived injuries which resulted in his death. The case was heard by 
the Supreme Court, Appellate Division, Second Department, and it 
was held, all five Judges concurring, that it is plain from a reading of 
Subdivision 9, Section II, of our act, that its provisions apply, by force 
of the statute, only where the contract of hiring was made in the State 
of New Jersey. 240 N. Y. Supp. 266. 

My conclusion is that our act does not cover the contract involved 
here, and it is, therefore, unnecessary to pass on the other questions 
involved. 

The petition will he dismissed. 





A judge of limited jurisdiction is held in Broom v. Douglas (Ala.) 
44 L.R.A.(N.S.) 164, not to be personally liable for issuing a warrant 
of arrest which he had no authority to do, in a case of which he had 
jurisdiction of the subject-matter, if someone apparently qualified to 
do so appeared before him and made the requisite complaint, stating 
some facts which enter into and may under some conditions, or in co- 
operation with unstated facts, constitute a criminal offense, or stating 
some fact or facts which bear general similitude to a fact or facts 
designated by law as constituting an offense. The authorities on the 
question of the liability of a judicial officer to civil action for acts of 
a judicial nature are considered in a note appended to this case. 





MEES V. BALLANTINE & SONS. 


MEES v. P. BALLANTINE & SONS, INC. 


(Essex Common Pleas, March, 1914). 
Employers’ Liability Act—‘‘Dependents’’ within Meaning of Statute. 

Case of Amanda G. Mees, Administratrix of the Estate of Henry 
N. Mees, deceased, petitioner, against P. Ballantine & Sons, Incor- 
porated, respondent, on petition for compensation under Employes’ 
Liability Act of 1911. 

Messrs. Peirce & Hoover (by Mr. Hoover) for petitioner. 

Messrs. Lindabury, Depue & Faulks (by Mr. Bishop) for re- 
spondent. 


OSBORNE, J.: This is a procedure brought under the law en- 
titled “An Act prescribing the liability of an emplover to make com- 
pensation for injuries received by an employé in the course of his em- 
ployment, etc.,” approved April 4, 1911. 

The petition was filed by Amanda G. Mees, administratrix of the 
estate of Henry N. Mees, deceased, and an order made fixing the time 
and place of hearing. The respondent appeared and answered. Testi- 
mony was taken, from which it appeared that Amanda G. Mees, the 
petitioner, a resident of the City of Boston, State of Massachusetts, is 
the widow of one Henry N. Mees, who, prior to his death, resided in 
the City of Newark, this State; that on the 10th day of January, 1913, 
petitioner was duly appointed administratrix of the estate of the said 
Henry N. Mees, deceased, by the Probate Court of Suffolk County, 
Massachusetts. 

it is admitted that, on and prior to the 23d day of November, 1912, 
the said Henry N. Mees was employed by the respondent, and on that 
dzy, while in the employ of the respondent, met his death by an acci- 
dent arising out of and in the course of his employment, and that re- 
spondent had notice of the accident. It also appeared from the testi- 
mony that, at the time of his death, Mees was in receipt of wages 
averaging $17.36 a week. 

Upon the death of Mees the respondent, without knowledge of the 
fact that he left a widow and an infant child dependent upon him, paid 
funeral expenses, amounting to $260, under that clause of the act which 
provides for funeral expenses in cases where the deceased leaves no 
dependents. 

It further appeared from the testimony that Henry N. Mees was 
married to the petitioner in 1904; that in 1908 he deserted her; that on 
the 15th day of March, 1909, petitioner filed a petition for support and 
maintenance from Mees, for herself and child, in the Probate Court of 
Suffolk County, Massachusetts, which court, on the 22d day of April, 
1909, made a decree holding that Amanda G. Mees was living apart 
from her husband for a justifiable cause and ordering him to pay the 
sum of six dollars a week for the support of herself and her minor 
child until the further order of the court; that she received payments 
from the deceased for almost a year thereafter, when he ceased making 
payments, and, on the 3d day of May, 1910, an order to show cause 
why he should not be adjudged in contempt was issued, and served 
upon him on the 4th day of May, 1910, when he disappeared. It 
further appeared that Mees was not complying with the order of the 
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Probate Court at the time of his death, but that petitioner, by reason 
of Mees’s failure to perform his moral and legal duties, was at that 
time supporting both herself and their child. 

The question presented on this state of facts is whether the peti- 
tioner and the child were dependents, within the meaning of our 
statute, at the time of the death of Mees. 

In the case of Miller v. Public Service Railway, 85 Atl. Rep. 1030, 
the deceased left, besides his widow, a father, brothers, and a sister. 
No proof was made of the actual dependency of the father or of the 
brothers or sister upon the decedent. The court held the words “actual 
dependents” as used by the statute, to mean dependents in fact, and as 
a question of fact, and that the mere enumeration of certain persons 
under that heading could not be held to place them in relationship of 
actual dependents, but that they must bring themselves by proof into 
dependency in fact, as distinguished from theoretical dependency. 

in the case of Batista v. West Jersey & Seashore Railway Com- 
pany, 88 Atl. Rep. 954, it appeared that the deceased abandoned the 
petitioner (his widow), and that since such abandonment he had never 
contributed to her support. There was no evidence that the petitioner 
made any effort to find the deceased, or to compel him to support her, 
or that she desired or expected him to do so in the future. Following 
Miller v. Public Service Railway Company, the court held that, under 
these facts, the widow was not dependent within the meaning of the 
act. 

The opinion of Mr. Justice Voorhees in Muzik v. Erie Railroad 
Company, 89 Atl. Rep. 248, also follows the Miller case in holding that 
the question of dependency is one of fact, and holds that, in determin- 
ing the question (of dependency), it is proper to determine the under- 
lying facts. 

This is in conformity with the now well-settled British law, as 
laid down by the House of Lords in the leading case of New Monckton 
Collieries v. Keeling, decided in 1911, and reported in The Law Re- 
ports (Eng.) 1911, Appeal Cases, p. 648. In that case the husband had 
never, during a period of over twenty years immediately preceding his 
death, contributed to the wife’s support, nor, in the language of Lord 
Atkinson, was there “any reasonable probability that he would ever 
do so, either voluntarily or under compulsion * * * for many 
years she never communicated with him, directly or indirectly, never 
made any claim upon him or received anything trom him.” 

Some of the elements to be taken into consideration in determining 
the facts of dependency are thus stated in the main opinion by Lord 
Atkinson: 

“It by no means follows, however, that though there is no pre- 
sumption of law that a wife is dependent upon her husband’s earnings 
merely because of his legal obligation to maintain her, this legal obli- 
gation is to be ignored in deciding on the fact of her dependency, On 
the contrary, the existence of the obligation, the probability that it 
will be discharged, either voluntarily or under compulsion, the probabil- 
ity that the wife will ever enforce her right if the obligation be not 
discharged voluntarily, are all matters proper to be considered by the 
arbitrator in determining’ the question of fact whether, or not, the wife, 
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at the time of her husband’s injury, looked to his earnings for her 
maintenance and support in whole or in part.” 

Lord Robson, in his concurring opinion in the same case, says: 
“The wife does not necessarily cease to be dependent on the husband 
simply because the latter refuses to recognize or perform his obliga- 
tion and succeeds in throwing the burden of her maintenance for the 
time being on the wife’s parents or friends, or on the State. They 
may fulfill the husband’s duty for him, but the wife’s legal dependence 
is still on him and not on them, and his death deprives her of the 
proper stay and support on which alone she is entitled to rely. The 
circumstances, however, are wholly different where the wife herself 
has for years clearly asserted and definitely maintained her complete 
independence of her husband.” 

The Keeling case has since been followed by the English courts. 
In Lee v. “Bessie” (owners), Gordon’s Workman’s Comp. Cases, Vol 
1 (1912), p. 57, the Court of Appeals held: “It is now well-settled law 
that dependency is wholly a question of fact,” and that, while there is 
no presumption of law of dependency, “this legal obligation of de- 
pendency is not to be ignored in deciding the fact of (her) depend- 
ency.” 

it would, therefore, seem to be clearly settled, both under our own 
cases and under the English decisions, that the question of dependency 
is one of fact, and that it is proper to take into consideration, in de- 
termining that question (as was said by Mr. Justice Voorhees in the 
Muzik case), the underlying facts. 

| think we may, therefore, in view of the situation thus presented, 
justifiably proceed upon the theory that the question of dependency 
must be determined upon the underlying facts in each particular case, 
and must take into consideration not only the question of present pay- 
ments, but also the legal obligation of the deceased, the probability 
that it would ever have been discharged, and the probability that the 
dependents would ever have enforced their rights if the obligation 
had not been discharged voluntarily. 

A very clear distinction will readily be observed between a case 
where a woman voluntarily left her husband, or, where, having been 
abandoned by him, she made no effort to obtain support from him, as 
in the Batista case, either through personal solicitation or by applica- 
tion to the court, and a case where the husband was at fault and wil- 
fully abandoned his wife and family. In the latter case his wife and 
family were legally entitled to his support, and he was under a moral 
and legal duty to support them. The mere fact that he evaded his 
duties and responsibilities did not deprive them of the right to receive 
support from him. They may have been still dependent upon him, al- 
though receiving temporary support from other sources. In any other 
view it would be possible to nullify the very purpose of this remedial 
statute by the mere neglect or failure of the husband to contribute to 
the support of his wife or children for any period of time, however 
inconsiderable or for whatever cause. 

In the case at bar we have a wife who had not abandoned her 
claim upon her husband for support for herself and their child, but who 
pursued her claim upon him with diligence and affirmed her de- 





114 THE NEW JERSEY LAW JOURNAL. 


pendency by procuring an adjudication of a court of competent juris- 
diction holding that she was living apart from her husband for justi- 
fiable cause, determining her dependency and fixing the amount pay- 
able to her. That payments were not being made under the term of 
the decree at the time of the husband's death does not operate to nullify 
it, nor should that fact adversely affect the rights of the widow under 
our statute. There is no theoretical dependency here. The widow 
and child were actually dependent, although the widow was tempor- 
arily supporting both. Her efforts to enforce her rights shows that she 
looked to the husband for her subsistence, and indicates a strong prob- 
ability that his obligation would have been ultimately discharged, 
either voluntarily or involuntarily, but for his death. 

It seems to me that any other view would result in unjustly de- 
priving of compensation for their support and maintenance those who 
are entitled to receive it, and I, therefore, find as a fact that the widow 
and the infant child were dependents of the deceased and that the 
petitioner is entitled to recover. 

The accident having happened prior to the passage of the amend- 
ment of 1913, the prior existing law providing that payment in case of 
death, where deceased leaves a widow and one child, shall be forty per 
cent. of the weckly compensation, controls in this case. 

Judgment will therefore be entered for the sum of $7.04 per week 
for a period of three hundred weeks. The petitioner agrees that the 
amount of $260, paid by the respondent for funeral expenses under a 


misapprehension as to the real situation of the parties, shall be credited 


on the amount of judgment. 
The petitioner is entitled to costs. 





ENDLER v. GUENTHER. 


(Morris Common Pleas, January, 1914). 
Employers’ Liability Act—Computation of Wage. 

Case of William H. Endler, petitioner, against Paul Guenther, 
Inc., respondent. On petition for compensation under Employers’ 
Liability Act of 1911. 

Mr. James H. Bolitho for petitioner. 

Mr. Elmer King (King & Vogt) for respondent. 

SALMON, J.: It appears from the testimony that the petitioner 
was employed bv the respondent at the mill of the latter in Dover, 
Morris county, and on September 4, 1913, while in said employ as a 
knitter, the petitioner received personal injury, consisting of lacera- 
tions of the flesh, bones and ligaments of his right wrist, just above 
the hand. 

The respondent admits that the petitioner was in its employ and 
received the said injury at the time claimed and while in the course of 
his said employment. In fact, all matters are admitted by the re- 
spondent, excepting as to the amount of compensation to which the 
petitioner is entitled. 

It is agreed, too, that the petitioner worked for the respondent for 
the period of four weeks and three days, consecutively, immediately 
prior to the date upon which the injury was received by the petitioner. 
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It is also admitted that the compensation received by the petitioner 
for the first week was $3.90; for the second week, $13.54; for the third 
week, $18.72 ; for the fourth week, $16.56, and for the three days, $5.76, 
making a total of $58.48 received for the period of twenty-seven days’ 
service. 

I find that the schedule of compensation which should obtain in 
this case is under section two (2), paragraph eleven (11), and sub- 
division (c), which is for disability partial in character but per- 
manent in quality, and, under said schedule, I find the injury com- 
plained of by the petitioner and admitted by the respondent, to be the 
loss of the use of a hand, and concerning which the compensation of 
fifty per centum of daily wages for one hundred and fifty weeks should 
be made. The basis of the computation is found under a fair construc- 
tion of paragraph twenty-three (2%) of section three (3), and the 
seventh (7) clause of the same, wherein it provides that “where prior 
to the accident the rate of wages is fixed by the output of the employé, 
his weekly wages shall be taken to be six times his average daily earn- 
ings for a working day of ordinary length, excluding overtime. This 
rate of weekly wages shall be calculated by dividing the whole num- 
ber of the employé’s output during the actual number of full working 
days during the preceding six months by the number of days the 
workman was actually employed.” 

While the petitioner in this case worked for the said respondent 
for a period of approximately four and one-half weeks, I find that the 
same principle, as above quoted, should prevail and that his daily wage 
should be found, for the purposes of the present computation, upon the 
entire period of his service and the compensation therefor. 

An order will be made allowing the petitioner from the respondent 
the sum of $6.54 to be paid to the petitioner by the respondent from 
the 18th day of September, 1913, for and during the period cf one hun- 
dred and fifty weeks, the said 18th day of September being the com- 
mencement of the period provided for in paragraph fourteen of sec- 
tion two. 

The sum of fifty dollars is hereby fixed as the amount of com- 
pensation to be paid to the legal adviser of the petitioner, and the 
sum of $2.50 per week shall be paid from the said weekly compensa- 
tion for and on account of said allowance of fifty dollars, until the 
same shall be fully paid. Costs are hereby allowed in favor of the 
petitioner and against the respondent. 





The state, in a prosecution for homicide, is held in Adair v. State 
(Okla.) 44 L.R.A. (N.S.) 119, to be entitled to rely on the presumption 
of sanity of the defendant, but when such defendant produces sufficient 
evidence to raise a reasonable doubt of his sanity the burden of 
establishing it is imposed on the state, and if the jury have a reasonable 
doubt that defendant, at the time of the act charged, was mentally 
competent to distinguish between right and wrong, or to understand 
the nature of the act he was committing, it is declared that he must be 
acquitted. The authorities on the question of presumption and burden 
of proof as to sanity in criminal cases are reviewed in a note to this 


case. 





THE NEW JERSEY LAW JOURNAL. 


oO’ BRIEN v. HOLMES. 


(Passaic Conan Pleas, Dec. 16, 1913). 
Employers’ Liability Act— Findings— Necessary Operation, Etc. 


Case of John J. O’Brien, petitioner, against James H. Holmes, re- 
spondent. On petition for compensation under Employers’ Liability 
Act of 1911. 

Messrs. Smith & Harmon for petitioner. 

Mr. Richard F. Jones for respondent. 


KLENERT, J.: I find and determine as follows: That the peti- 
tioner, John J. O’Brien, is a resident of the city of Paterson,, county 
of Passaic and State of New Jersey; that on the night of the 12th day 
of September 1913, petitioner entered the employ of James H. Holmes, 
the respondent herein, and was in his employ on the early morning 
of the 13th day of September, 1913, as a stationary fireman, in the city 
of Paterson aforesaid ; that on the ‘early morning of the said 13th day 
of September, 1913, while so in the employ of the said James H. 
Holmes, the respondent herein, the said John J. O’Brien received a 
personal injury, consisting of an inguinal hernia, on his left side, which 
was caused by slipping upon a log, or plank, ‘and thereby throwing 
him across a pipe while in the performance of his duties as such fire- 
man; that the respondent received due notice of said accident to said 
petitioner within 14 days of the occurrence of the injury; that the 
weekly wages of the petitioner at the time of the accident and his 
injury on September 13, 1913, amounted to $15.00 per week; that the 
petitioner was, shortly after the said accident, advised by his physician 
to undergo a surgical operation for the removal of such hernia; that 
the petitioner has not yet undergone such operation, but is now willing 
to undergo such operation; that it is the opinion of the medical ad- 
visers for both the petitioner and respondent herein, that it is for the 
best interests of the petitioner that such an operation be performed ; 
that such an operation would he a simple operation, and would not in- 
volve much pain, or be attended with any serious risk by use of an 
anesthetic; and that such an operation, if performed, would attain the 
end in view by diminishing or putting an end to any incapacity for 
work which ‘he might suffer; that the petitioner has not been and would 
not be acting reasonably in refusing to submit to such an operation; 
that the petitioner should undergo an operation for the removal of such 
hernia; that the petitioner would, during such an operation, and as a 
result of such an operation, be incapacitated from his work for a period 
of 13 weeks; that the reasonable medical services and medicines to 
said petitioner during the first two weeks after and following the date 
of such accident and injury (September 13, 1913), amounted to $30.00 
in value. 

I do further find and determine as follows, viz: 

That the petitioner, on September 13, 1913, received personal in- 
jury (consisting of inguinal hernia on the left side) by accident arising 
out of and in the course of his employment by the respondent ; that the 
petitioner herein is entitled to receive from the respondent herein, 
compensation for such injury producing disability, from September 28, 
1913, being two weeks after the date of the accident whereby the peti- 
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tioner received his injury aforesaid, to December 14, 1913, a period of 
11 weeks at the rate of 50 per centum of the wages received by the 
said petitioner at the time of his said injury, viz., $7.50 per week, 
making a total of $82.50; that the petitioner herein is entitled to re- 
ceive from the respondent herein compensation for the further period 
of 13 weeks from December 14, 1913, (which is the further period I do 
find and determine the petitioner would suffer disability if he under- 
went the advised operation for the removal of said hernia) at the 
rate of 50 per centum of the wages received by the said petitioner 
at the time of ‘his said injury, viz., $7.50 per week, making a total of 
$97.50; that the petitioner herein is entitled to receive from the re- 
spondent herein the further sum of $30.00, being the amount of the 
reasonable medical services and medicines to said petitioner during 
the first two weeks after and following the date of the said accident 
and injury; that the above-mentioned allowance for compensation to 
be in full of, and in lieu of any and all compensation for such injury to 
the petitioner herein; that the afore-mentioned compensation pay- 
ments be commuted to one lump sum payment (discount thereon 
being waived by the respondent) ; that the petitioner herein do recover 
from the respondent herein the costs of this proceeding to be taxed; 
that Messrs. Smith & Harmon, the attorneys for the petitioner herein, 
and the legal advisers of the petitioner herein, be and they hereby are 
awarded as and for their compensation in this proceeding, to be paid 
to them by the petitioner herein, the sum of thirty-five dollars, in addi- 
tion to the afore-mentioned taxed costs in this proceeding. 





LUCKEY v. CITY OF NEWARK. 


(Essex Common Pleas, March, 1914). 
Employers’ Liability Act—Liability of Municipal Corporation Under Act of 1911. 

Case of Charles F. Luckey, petitioner, against the Mayor and 
Common Council of the city of Newark, respondent. 

Messrs. Beecher & Bedford for petitioner. 

Mr. Herbert Boggs, Mr. John P. Manning and Mr. George E. 
Carpenter for respondent. 

OSBORNE, J.: Charles F. Luckey, a resident of the city of 
Newark, was employed by the city in the street department as a 
driver and driver’s helper for several years. 

On the sixth day of October, 1912, while petitioner was driving 
a wagon, the property of the city of Newark, under orders from the 
superintendent of the city’s stables, to the city market for the pur- 
pose of taking up the refuse, the whiffle-tree broke and the horses 
sprang forward, throwing him from the driver’s seat to the pave- 
ment, whereby he received a fracture of the right leg. The acci- 
dent arose out of and in the course of petitioner’s employment. 

The foregoing facts are undisputed, and it appears from the 
testimony of petitioner’s physician that fhe injury resulted in 
temporary disability to petitioner from the day of the accident to 
October 15, 1913, the date of the hearing, and that it will be at least 
a year from that time before petitioner will be able to resume his 
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work as a laborer and driver, the only occupation for which he is 
apparently fitted, making a total of one hundred and three weeks 
of temporary disability under Section 11A. 

It was also in evidence that the physician’s bill for the first 
two weeks after the injury amounted to $50, and medicine and 
bandages, &c., to $25. 

Petitioner was in receipt of wages amounting to $9.52 a week, 
based upon his average earnings for fifty weeks immediately pre- 
ceding the accident. 

The petitioner contends that he is entitled to compensation dur- 
ing the period of disability caused by the accident, under the pro- 
visions of the Act of 1911 prescribing the liability of an employer to 
make compensation for injuries received by an employé, &c. (P. L. 
1911, p. 134) and the supplements thereto and amendments there- 
of. The respondent disputes the right of petitioner to any compen- 
sation under the Act. By its answer respondent admits that it is a 
municipal corporation and that petitioner “was employed as a laborer 
by respondent and received as wages the sum of twenty cents per 
hour when he worked,” but denies “that the petitioner is entitled 
to have any compensation whatsoever because, at the time he alleges 
he received his injuries, there was no statute or law of this State 
compelling it to compensate the petitioner for his alleged injuries 
or disability caused by said alleged injuries.” 

The proof showed that the immediate superior of the petitioner, 
the superintendent of the city’s stables in the city’s employ, had actual 
knowledge of the injury and of the disability caused thereby, and re- 
spondent’s attorneys admit that such knowledge constituted notice 
to the city within the time fixed by the statute. 

The only question presented for determination is whether a 
municipal corporation is liable to pay compensation to its employés 
for disability caused by an injury “arising out of and in the course 
of his employment” under the Act in question. 

The title of the Act is, “An Act prescribing the liability of an 
employer to make compensation for injuries received by an employé 
in the course of employment, establishing an elective schedule of 
compensation, and regulating procedure for the determination of 
liability and compensation thereunder,” approved April 4, 1911. 

It does not appear from the title that the Legislature intended to 
make an exception in favor of a municipal corporation. 

In Section III, “General Provisions” Par. 23, “employer is de- 
clared to be synonymous with master and includes natural persons, 
partnerships and corporations; employé is synonymous with servant 
and includes all natural persons who perform service for another for 
financial consideration, exclusive of casual employments.” The city 
. ie was undoubtedly an employer and petitioner an employé 
of the city. 

I do not think it will be seriously contended that petitioner held 
an “office” under the city of Newark. 

In Murphy v. Board of Chosen Freeholders, 28 Vroom, 251, the 
court said: “The word ‘corporations,’ in its general and ordinary 
sense, embraces both public and private corporations.” I see no 
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reason for construing this statute to exclude municipal corporations, 
and I think that it may be presumed that if municipal employés were 
intended to be exempted from the benefits of the Act it would have 
been so stated therein. 

Judgment will therefore be entered for compensation to the 
petitioner under Section 11A for one hundred and three weeks at 
five dollars a week, the minimum compensation provided for in the 
Act, together with $75 for physicians’ bills and medicines, etc, Pe- 
titioner will be allowed costs. 





DAVIDHEISER v. HAY FOUNDRY & IRON WORKS. 


(Essex Common Pleas, March, 1914). 


Employers’ Liability Act—Contract Made Out of State by New Jersey Corporation. 


Case of Mary Davidheiser, widow of Harry Davidheiser, on be- 
half of herself and Harry J. Davidheiser, an infant, and next of kin of 
Harry Davidheiser, deceased, petitioner, against The Hay Foundry 
& Iron Works, a corporation, respondent. 

Mr. Waldron M. Ward, of counsel (Pitney, Hardin & Skinner), 
for petitioner. 

Mr. Richard F. Jones for respondent. 

MARTIN, J.: * * * The respondent is a corporation organized 
under the laws of the State of New Jersey, having its principal office 
and works in the City of Newark, County of Essex, and was engaged 
in the business of taking contracts for the erection of structural steel 
in buildings. Harry Davidheiser, the deceased, was employed as a 
structural iron worker by respondent for two or three years and 
worked in the City of New York upon various buildings in course of 
erection. At the time he was employed and working in New York 
the deceased received five dollars a day for his services. About the 
13th day of September—the witnesses are not precise as to the exact 
day, but state that it was six or eight weeks prior to the death of 
Harry Davidheiser on the 17th day of November, 1911—Harry David- 
heiser was informed that there was no more work in New York and 
was requested by the respondent, through its duly authorized agent, 
to come to Newark for the purpose of doing work in Newark for re- 
spondent. Harry Davidheiser, the deceased, declined to do so unless 
extra compensation was provided for; whereupon Harry Davidheiser 
and respondent agreed that Harry Davidheiser would work in New- 
ark and receive compensation at the rate of five dollars and fifty 
cents a day. Such new agreement, while made in New York, was in 
the place and stead of the former agreement and was expressly made 
by the parties in contemplation of performance in New Jersey. 

On the 13th day of November, 1911, while engaged in the course 
of his employment in the erection of the steel work on a building of 
the Union Brewery Company of Newark, Springfield avenue, Harry 
Davidheiser stepped on a beam which turned over, precipitating him 
from the third floor of the building to the ground, from which acci- 
dent, which arose out of and was in the course of his said employ- 
pseer Harry Davidheiser received injuries which resulted in his 

eath. 

Harry Davidheiser was married to petitioner on the 24th day of 
November, 1900, and one child was born of the marriage, Harry J. 
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Davidheiser, on the 11th day of May, 1903, now almost eleven years 
of age, and they were residing at the time of the said accident and 
death of the said Harry Davidheiser with him in the City of New 
York. Harry Davidheiser, during the time of his said marriage, sup- 
ported petitioner and the infant, Harry J. Davidheiser, and they and 
each of them were at the time of the death of said Harry David- 
heiser actually dependent upon him. 

The wages received by the deceased at the time of the accident 
were at the rate of $30.25 a week, and under section 12 of the Act 
the widow and child are entitled to forty percentum of the wages, or 
the sum of $12.10, to which the maximum and minimum clause ap- 

lies. 

. The only question seriously mooted at the trial, in addition to 
many constitutional questions, most of which were raised and de- 
cided in the case of Sexton v. The Newark District Telegraph Com- 
pany (34 N. J. L. J. 358, 35 N. J. L. J. 8, aff. on cert., 86 Atl., 451), 
was whether or not the New Jersey Compensation Act applies in a 
case where the contract of employment was made without the State, 
where the accident and death occurred in New Jersey and the re- 
spondent is a resident of New Jersey. 

The argument against the application of the statute is that 
Harry Davidheiser resided in New York and respondent was a corp- 
oration of New Jersey doing business there; that the contract of hiring 
or employment between the respondent and the deceased was made in 
New York; that the cause of action is ex contractu (Sexton v. The 
Newark District Telegraph Company, supra; Pearlsburg v. Mueller, 
35 N. J. L. J. 202; Deeny v. Wright & Cobb Lighterage Company, 36 
N. J. L. J. 121; Klotz v. The Newark Paving Company, 36 N. J. L. J. 
271, aff. on cert. by Supreme Court Feb. 1914); and that the lex loci 
contractus governs the construction of the contract and determines 
the legal obligation arising therefrom. 

In support of the position respondent cites the case of Schweit- 
zer v. Hamburg American Packet Line, 78 Miscellaneous 448. In 
that case the plaintiff was employed by the respondent in one of its 
ships in the harbor of New York and was injured as a result of a defect 
in a windlass. He obtained a verdict for damages for his master’s 
negligence in a suit at law in New York. It was held that the defend- 
ant had a complete defense, which barred the claim in that the em- 
ployment was under the Workingmen’s Compensation Law of Ger- 
many. 

It is true that the deceased was in New York at the time the 
contract was made, but the respondent is a New Jersey corporation 
and was merely temporarily in New York. The deceased was not 
merely transferred from the work in New York to work in New 
Jersey, but an entirely new contract was made between the parties 
with special reference to and expressly in contemplation of the per- 
formance of the contract in New Jersey. The foreman of the re- 
spondent stated that there was no more work to be done in New 
York and that Harry Davidheiser could not work for respondent un- 
less he agreed to come to New Jersey. Harry Davidheiser suggested 
that it would cost him more money to go to New Jersey daily, and 
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thereupon it was agreed that he would receive fifty cents more a day. 
This is slightly in excess of the exact cost of transportation. The 
work in New Jersey was not merely incidental to the general em- 
ployment in New York. 

[t becomes important to inquire whether statutes can apply to 
injuries received outside of the enacting State. Some acts merely 
change the common law tort liability of the employer by taking away 
defenses such as contributory negligence and assumption of risk or 
by substituting a scale of damages for the common law jury verdict. 
Acts containing only these features can have no extraterritorial 
effect, since it is well settled that tort rights are determined by the 
law of the place where the injury occurs. 

Many statutes include provisions giving injured employees rights 
against some separate fund. The employee’s right may be that of a 
beneficiary of an actual contract between the employer and an insur- 
ance company. Or it may be a right to payments from a fund created 
by the State and supported by compulsory contributions from the 
employer or from both employer and employee. ‘The duty of the 
State or insurance company to pay is not based on any casual or 
guilty relation to the accident, and so is dissimilar to rights ex delicto. 
Where premiums are compulsory there is no actual contract, but the 
money has been paid to the use of the injured employee and it may 
be said to give him a right analogous to one in quasi contract or a 
right of a joint cestui in place of the right ex delicto. The extraterri- 
torial effect of such a right would seem to depend upon the intention 
of the statute. 

Although the power of the Legislature to give extraterritorial 
effect to the act was assumed, a recent Massachusetts case construed 
the act of that State as not contemplating such effect. The court felt 
that any act having extraterritorial effect would be inadvisable be- 
cause of the difficult questions of conflict of laws to which it would 
give rise (In re Amer. Mutual Liability Ins. Co., 102 N. E., 693, Mass.) 
Extraterritorial effect would seem to be desirable in certain cases. 
Thus, if the duties of the employee in an employment within the en- 
acting State only occasionally take him over the State line, it would 
be best to give him there the same protection he would enjoy within 
the State since, even if the other State so desire, it would hardly in- 
sure such temporary and occasional work in a manner fair to all 
parties. (Harvard Law Review, Jan., 1914.) 

The case of Deeny v. Wright & Cobb Lighterage Company, 
supra, decided by this court, is not controlling. Dennis sewtg was 
a resident of Newark and was employed by the Wright & Cobb Light- 
erage Company in Newark and his duties were to assist in the load- 
ing and unloading of the boats of his employer which were used in 
the transportation of freight between Newark and New York. When 
engaged in the discharge of his duties, while the boat was tied to a 
barge which in turn was tied to a pier in New York, Deeny was 
injured. It was there held that the New Jersey Act applied. The 
court said that the contract was to be partly performed in New York 
and partly in New Jersey, and that either the law of ‘New York, the 
Admiralty Law, or the New Jersey statute applied. There was no 
discussion in that case by counsel as to the application of the Ad- 
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miralty Law, but since that decision the United States District Court 
of Washington, in the case of Fred E. Sander, 208 Fed. 724, has de- 
cided that the Maritime Law applies and not the Workingmen’s 
Compensation Act of the State of Washington. 

The decision in Deeny v. Wright & Cobb Lighterage Company 
may be supported upon the theory that the parties resided in New 
Jersey, the contract was made here, was generally to be perforined 
in New Jersey on a vessel having its home port in Newark, and that 
the services rendered in New York at the time of the accident were 
merely incidental. It was upon this theory that the Camden Common 
Pleas reached the conclusion in the case of Clark v. Camden Pottery 
Co., that the petitioner was entitled to a compensation for injuries 
received in an accident in Philadelphia while the petitioner was inci- 
dentally driving a vehicle in the employment of the respondent, the 
employment being generally in New Jersey. It was also upon this 
theory that the case of Pensabene v. The F. J. Auditore Co., 155 A. 
D. 368, was decided. Mr. Justice Woodward, speaking in part for 
the court says in reference to a case of employment where the plaint- 
iff resided in Kings County and the defendant was a New York 
corporation with its principal office in Kings County, and the plaintiff 
was injured by an accident while temporarily employed in New 
Jersey and sought to recover under the New Jersey Compensation 
Act in New York, that “The statute of New Jersey could not enter 
into that contract simply because the plaintiff’s intestate went into 
the State of New Jersey to perform an incident of his employment, 
and the courts of this State (New York) called upon to consider a 
contract of this State will not attempt to read into it the provisions 
of the New Jersey Act.” 

The liability of the employer under the New Jersey Act is ex 
contractu and not ex delicto. Deeny v. Wright & Cobb Lighterage 
Company, supra; Sexton v. Newark District Telegraph Company, 
supra; Pearlsberg v. Mueller, supra, and Klotz v. Newark Paving 
Company, supra. The circumstances that the respondent is a New 
Jersey corporation having its principal office and works in Newark 
and was carrying on business in New Jersey and had no work of a 
similar character in New York; that when Harry Davidheiser came 
to New Jersey to work it was under a new contract made with special 
reference to the work in New Jersey at a different rate of wages; that 
the work was to be performed in New Jersey, and that the perform- 
ance of the work here continued for a considerable period of time, 
plainly show that the parties at the time of making the contract had 
expressly in view the law of the place of the performance. 

In Marvin Safe Company v. Norton, 48 N. J. L. 410, the court 
says the validity, construction and legal effect of a contract may de- 
pend either upon the law of the place where it is made or of the 
place where it is to be performed, and that the law of that place enters 
into and becomes a part of the contract and determines the right of 
the parties under it. See also 9 Cyc., 691; 16 American Law Review 
497; Story on Conf. of Laws (Redfield’s Ed.), Sec. 280; Dicey on 
Conf. of Laws 570; 2 Kent, 13th Ed., 459; Wayman v. Southard, 10 
Wheaton 1, 48; Pritchard v. Norton, 106 U. S. 124 and Curtiss v. 
D. L. & W. R. R. Co., 74. N. Y. 116. 





ATLANTIC CO. BOARD OF TAXATION V. ASSESSORS OF SOMERS POINT CITY. 128 


This does not seem to be a case of merely performing an inci- 
dent of the employment in New Jersey at the time of the accident. 
It was the sole and only employment and the performance required 
by the new contract. 

Petitioner is entitled to judgment directing the payment of ten 
dollars a week, beginning the 27th day of November, 1911, for three 
hundred weeks, with costs. Compensation to be allowed the legal 
adviser of the petitioner and the manner of its payment will be fixed 
upon the presentation of the statement and determination of fact. 

Mary Davidheiser, widow of Harry Davidheiser, deceased, would 
be entitled to be appointed administratrix of the decedent. The de- 
ceased did not leave a will, nor has any person been appointed ad- 
ministrator. Upon the petitioner giving bond in the sum of one 
hundred dollars judgment will be entered for the amount due to the 
date thereof, together with costs to the petitioner, and directing pay- 
ment thereafter in accordance herewith. 

A statement and determination of facts may be submitted in 
accordance with this opinion under the Rule of this court. 





ATLANTIC CO. BOARD OF TAXATION v. ASSESSORS OF 
SOMERS POINT CITY. 


(State Board Equalization of Taxes, March, 1914). 
Wilful Failure or Neglect of Assessors— Vacation of Office. 


In the matter of the Atlantic County Board of Taxation, com- 
ae, against Mark J. Leeds and John McGarrigal, Assessors of 

mers Point City. 

Mr. Charles é: Babcock and Mr. C. C. Shinn for complainant. 

Mr. E. A. Higbee for respondents. 

THE BOARD: This matter comes before the Board upon 
the complaint of the Atlantic County Board of Taxation, under Sec- 
tion 11, Chapter 120, Laws of 1906. 

Section 11 provides that “in case any assessor or person charged 
with reviewing assessments in any taxing district in the respective 
counties, shall wilfully or intentionally fail, neglect or refuse to 
comply with the constitution and laws of this State, relating to the 
assessment and collection of taxes, the County Board of Taxation 
shall thereupon make complaint to the Board of Equalization of 
Taxes of New Jersey, and the said Board of Equalization of Taxes 
of New Jersey, is hereby given power, upon a proper hearing, after 
due notice, to dismiss such person and declare his office vacant.” 

After due notice to the assessors, a hearing upon the charges 
preferred against them by the County Board was held at Atlantic 
City on the twenty-eighth day of February, and, subsequently, coun- 
sel for the complainant and the respondents submitted exhaustive 
briefs upon the facts and the law. Upon a thorough consideration of 
all the evidence anc of the arguments of counsel, the Board has 
reached the conclusion, that the assessors have wilfully or intention- 
ally failed, neglected or refused to comply with the constitution and 
laws of the State relating to the assessment of taxes. 

Judgment will thentbone be entered dismissing the assessors and 
declaring their offices vacant. 
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MISCELLANY 


FEES ON ADMISSION OF ATTORNEYS 
AND COUNSELORS. 


The Legislature has just passed 
an Act, which is a supplement to 
the “Act to Regulate Fees,” of 
1846, that is of interest to those 
who apply for admission as at- 
torneys or counselors. The Gov- 
ernor approved it March 27th, 
so that it is a law. It provides: 

“1. Each applicant for a license 
to practice as an attorney or 
counselor-at-law in the courts of 
this State, in order to be admitted 
to the bar examinations for any 
such license, shall pay examina- 
tion fees to the clerk of the Su- 
preme Court, for the use of the 
State, as follows: For the first 
examination for attorney’s or 
counselor’s license, ten dollars; 
and for each subsequent examina- 
tion (if he fails to pass the first) 
for either attorney’s or counsel- 
or’s license, five dollars. 

“2. Said fees shall be paid at 
such time or times as the Su- 
preme Court, or the board of bar 
examiners (with the court’s ap- 
proval), may by rule fix and 
designate; provided, that the 
same shall be paid before the ap- 
plicant is admitted to examina- 
tion. 

“3. The foregoing fees shall 
include all statutory and other 
fees heretofore required to be 
paid on taking out attorney’s or 
counselor’s licenses.” 





BAR ADMISSIONS FEBRUARY 
TERM, 1914. 


The following were admitted as 
attorneys at the February Term 
of the Supreme Court of this 
State: 


NEWARK. 


William C. Caruso, 738 Pruden- 
tial Bldg. 

Walter Ralph Coe, 800 Broad 
street. 

George F. Cooper, 520 Essex 
Bldg. 

Raoul H. de Raismes, 504 Essex 
Bldg. 

Abraham M. Herman, 19 Rose 
street. 

Sylvan H. Kohn, 59 Treacy 
avenue. 

Jacob Lubetkin. 

Emanuel P. Scheck. 

Alexander Seclow. 

Arthur J. Sinnott, 215 Market 
street. 

JERSEY CITY. 


F. Regis Coyle. 

Bernard M. Degheri, 108 Grand 
street. 

E. Burke Finnerty, 1 Mont- 
gomery street. 

Frank J. U. Gimino. 

John B. Kelly, 340 York street. 

Philip F. Sauer, 61 Teurs ave- 
nue. 

Julius J. Seiden. 

Norman R. Wynne, 1 Exchange 
place. 

ELSEWHERE. 


Roger Hinds, 115 Broadway, 
New York City. 

Edwin T. Murdoch, 2 Wall 
street, New York City. 

Hyman Brodsky, 210 W. First 
street, Bayonne. 

Louis B. LeDuc, Camden. 

Joseph S. Low, Third and Mar- 
ket streets, Camden. 

Anthony P. LaPorta, 77 River 
street, Hoboken. 

Leo J. Coakley, New Bruns- 
wick. 

Sadie A. Pasternack, 42 Second 
street, Passaic. 





MISCELLANY, 


Percy W. Taylor, 63% East 
Twenty-fifth street, Paterson. 

Fred A. McCullough, Somer- 
ville. 

Robert A. Brown, Chrome. 

William W. Giddes, Dunellen. 

Thomas H. Mettler, East Mill- 
stone. 

Frank Pascarella, Emerson. 

F. Hamilton Reeve, Liberty 
road, Englewood. 

George A. K. Sutton, Kings- 
land. 

William C. Webb, Morristown. 

Guy W. Gordon, Roselle. 


The following were admitted as 
counselors at the same term: 


NEWARK. 


Nathan H. Berger, 800 Broad 
street. 

William L. Brunyate, 804 Es- 
sex Bldg. 

Edwin G. Caffrey, 828 Broad 
street. 

J. Howard Conover, 701 Pru- 
dential Bldg. 

L. A. Duncan, 420 Essex Bldg. 

Abram Freiman, 
street. 

Arthur Harris, 304 Essex Bldg. 

William Harris, 810 Broad 
street. 

John Holden, Prudential Ins. 
Co. 

Howard Isherwood, 738 Broad 
street. 

William J. McFadden, 
Broad street. 

Meyer Rashkes, Union Bldg. 

Clyde D. Souter, Essex Bldg. 


ATLANTIC CITY. 


Louis D. Champion. 
George R. Greis. 
Morris H. Gorson. 
Martin E. Keffer. 


NEW YORK CITY 


William Byrd, 59 Wall street. 
W. J. Larrabee, 90 West street. 


810 


196 Market 


125 


William H. Wurts, 18 Broad 
street. 


PATERSON. 


Carl Katz. 

Edward O’Byrne. 
Nathan Rabinowitz. 
John A. Stafford. 


TRENTON, 


Walter D. Cougle. 
Henry M. Hartman. 
Albert A. Taylor. 


ELSEWHERE. 


Benjamin B. Smith, Asbury 
Park. 

Edward West, Camden. 

Alfred F. Bender, Elizabeth. 

Samuel Hilfman, Passaic. 

Fred W. Mattocks, Closter. 

Clarence B. Tippett, Dover. 

William A. Kirk, East Orange. 

N. Demarest Campbell, Hack- 
ensack. 

Robert G. Brown, Jersey City. 

George W. Litterst, Metuchen. 

Elmer W. Romine, Morristown. 

George L. Burton, New Bruns- 
wick. 

William B. Davis, Ocean City. 





JURY COMMISSION CLERKS. 


Clerks of the commissioners of 
juries in the several counties are 
not subject to the provisions of 
the civil service law, according to 
an opinion given to the Civil Serv- 
ice Commission by Attorney-Gen- 
eral Wescott. The opinion holds 
that the clerks are to be appointed 
by the commissioners themselves, 
subject to the approval of the 
Supreme Court Justice assigned 
to the Circuit, and are to hold 
office only at the pleasure of such 
Justice. 





NEW SUPREME COURT REPORTER. 


On March 11th Mr. Charles 


Gummere, brother of Chief Jus- 
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tice Gummere, was appointed by 
the Supreme court to succeed the 
late Garret D. W. Vroom as law 
reporter of New Jersey. 

The salary of the position is 
$500, but the reporter’s returns 
from the law reports make the re- 
muneration large. Mr. Gummere 


is solicitor for the Trenton Trust 
and Safe Deposit Company and 
the Pennsylvania Railroad. He 
was admitted to the Bar in 1891, 
and is a son-in-law of the late 
Bishop Scarborough. 





MORE NOMINATIONS. 


On March 9th the Governor ap- 
pointed Hon, James G. Blauvelt, 
of Paterson, to succeed William 
Mackenzie as a member of the 
Passaic Valley Sewerage Com- 
mission, and Hon. Robert H. 
McAdams, of Elizabeth, as clerk 
in Chancery to succeed Samuel K, 
Robbins. Also the following: 
Judge of the Court of Common 
Pleas of Cumberland County, Le- 
roy W. Loder, Bridgeton, to suc- 
ceed Royal P. Tuller; Prosecutor 
of the Pleas of Cumberland 
County, Edwin F. Miller, Vine- 
land, to succeed J. Hampton 
Fithian. 





A PART DISBARMENT. 


On March 14th the Chancellor 
made an order upon advice of 
Vice-Chancellor Stevenson, di- 
recting that the name of Carl 
Raisch, of Jersey City, be stricken 
from the roll of the solicitors of 
the court. The procedure is con- 
strued as a reassertion of the 
rights of the Court of Chancery to 
control its own officers. 

Raisch instituted divorce pro- 
ceedings in behalf of a Mrs. Matt- 
ner, and then in his own hand- 
writing drew an answer for the 
husband to which he signed the 
name of another solicitor. The 
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answer, as disclosed by oeeoney 
taken by direction of the Chancel- 
lor, set forth no defense and was 
filed without the knowledge of the 
husband. 

About two such previous in- 
stances in the Court of Chancery 
have occurred within the past half 
century. 





JUDGE VROOM’S WILL. 


The will of the late Judge Gar- 
ret D. W. Vroom, dated May 9, 
1910, is probably the shortest ever 
offered for probate in New Jersey. 
Its devising clause reads: “I 
give all my property, of whatso- 
ever kind, to my wife.” 





WHICH WAS IT? 


The Toledo “Blade” is respon- 
sible for the following: The 
“Governor” was puzzled. “Look 
here,” he said, turning to his pri- 
vate secretary. “Can you tell me 
whether this note comes from my 
tailor or my legal adviser? 
They’re both named Brown.” 

The note was as follows: 

“T have begun your suit. Ready 
to be tried on Thursday. Come in. 

“Brown.” 





OBITUARY. 


Hon. Garret D. W. Vroom. 

Hon. Garret Dorset Wall 
Vroom, of Trenton, the well- 
known lawyer, Supreme Court re- 
porter and ex-Judge of the Court 
of Errors and Appeals, died at his 
home, 159 West State Street, 
Trenton, on March 4th, of a com- 
plication of ailments, including 
heart trouble. 

Judge Vroom was the son of 
former Governor Peter D. Vroom, 
who was the son of Col. Peter D. 
Vroom, of Revolutionary memory. 
Judge Vroom was also the grand- 
son of former United States Sen- 





MISCELLANY. 


ator Garret D. Wall, after whom 
he was named. He was born in 
Trenton, Dec. 17, 1843, and re- 
ceived his elementary education 
in the Trenton schools, prepared 
for college in the Trenton Acad- 
emy and then went to Rutgers, 
from which he was graduated in 
1862. In 1902 he received the 
honorary degee of LL. D. from 
Rutgers. He read law in his fath- 
er’s office, was admitted to the 
Bar as an attorney at the June 
Term, 1865, and as a counsellor 
and special master in Chancery at 
the June Term, 1868. He began 
practice in Trenton and won a 
high place in the legal profession. 

A year after he was admitted 
to the Bar, Judge Vroom was ap- 
pointed city solicitor of Trenton. 
He served until 1870. In 1873 he 
was again appointed to this posi- 
tion and served until 1876. In 


May, 1870, General C. K. Hall, 


Prosecutor of Mercer County, 
died, and Mr. Vroom was ap- 
pointed to the position. He held 
it until 1873, when he resigned to 
accept appointment as reporter 
for the Supreme Court of New 
Jersey, a position occupied for a 
number of years previous by his 
father, the former Governor. In 
this position he issued all the New 
Jersey law reports that followed 
Volume 36; Volume 84 being the 
last, which appeared immediately 
after his death. He was reap- 
pointed last November by Chief 
Justice Gummere for a term of 
five years. 

In 1877 Judge Vroom prepared 
for publication, in conjunction 
with John H. Stewart, the “Re- 
vised Statutes of New Jersey,” 
and in 1887 he published, in col- 
laboration with Judge William M. 
Lanning, a supplement to the Re- 
vision. In 1894, Mr. Vroom and 
Mr. Lanning were appointed by 
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the Legislature to prepare a new 
revision in three volumes, They 
issued “The General Statutes of 
New Jersey,” which included all 
the laws enacted from 1709 up to 
December 31, 1895. 

In 1881 Judge Vroom was 
elected Mayor of Trenton. He 
served until 1884. Later, when 
the Board of Works was created, 
he was made its president, and 
served in that capacity until that 
body was legislated out of exist- 
ence. In 1900 he was offered by 
Governor Voorhees an appoint- 
ment to the Supreme Court 
Bench, but declined. In Febru- 
ary, 1901, he accepted the appoint- 
ment by the same Governor as 
Judge of the Court of Errors and 
Appeals, and at the end of his first 
term, in 1907 he was reappointed 
by Governor Stokes. He resigned 
in February, 1913, a few days be- 
fore the expiration of his term, 
because of failing health. 

Judge Vroom was one of the 
organizers. of the General Society 
of the Sons of the Revolution of 
New Jersey, was vice-president of 
that body for several years, and 
in 1907 was elected its president. 
In addition to this, he was presi- 
dent of the Trenton Battle Monu- 
ment Association, of the board of 
managers of the New Jersey State 
Hospital for the Insane and of 
the Trenton Savings Fund So- 
ciety. He was a member of the 
New Jersey Historical Society, of 
the Holland Society of New York, 
of the Society of Cincinnati, of 
the Delta Phi fraternity, and was 
also a member of the National 
Commission for the Promotion of 
Uniform Legislation. 

Judge Vroom possessed fine lit- 
erary taste and his library was 
filled with choice books in rare. 
bindings. His outdoor delight was 
found principally in the growing 
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of roses. He had what was con- 
sidered the finest collection in this 
State, comprising some 700 bushes 
of the best and the leading and 
most unique varieties. In his 
carefully kept rose garden were 
some of the bushes that were 
planted more than half a century 
ago by his father. 

On June 8, 1871, he was mar- 
ried to Charlotte, daughter of 
Philemon Dickinson, of Trenton, 
and great-granddaughter of Gen- 
eral Philemon Dickinson, a mem- 
ber of the Continental Congress 
from New Jersey, and major-gen- 
eral commanding the New Jersey 
militia during the Revolutionary 
War. They had one daughter, 
Miss Gertrude G. Vroom. 

On March 7th Judge Vroom’s 
funeral took place. Although pri- 
vate, there were many close 
friends present. Rev. T. B. Hol- 
land, rector of St. John’s Epis- 
copal Church, Brooklyn, officiated 
during the simple burial service 
of the church, assisted by Rev. 
William B. Rogers, rector of St. 
James’ Episcopal Church, Tren- 
ton. Bench and Bar were well 
represented. Interment was in 
Riverview Cemetery. 

The same morning the Mercer 
County Bar Association met at 
the court house, in Trenton, and 
eulogies on the deceased were de- 
livered by Messrs. John M. Dick- 
inson, Prosecutor Martin P. Dev- 
lin, James F. Rusling, William M. 
Jamieson, Linton Satterthwaite 
and Anthony S. Brennan. All 
either studied under Judge Vroom 
or were intimately acquainted 
with him. Former Supreme Court 
Justice Alfred Reed was chairman 
of the meeting and the secretary 
was Harry Heher. On motion of 
Mr. Satterthwaite the chairman 
was authorized to select a com- 
mittee of five to draft resolutions. 
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BOOK NOTICES. 


TREATISE ON THE LAW 
AND PRACTICE OF BANK- 
RUPTCY. By Henry Camp- 
bell Black. Kansas City, Mo.: 
Vernon Law Book Co., 1914. 
Pp. 1852. Buckram, $9.00. 


This book is remarkable for its 
convenient size, notwithstanding 
it has over 1,800 pages of print. 
This results from the thinness of 
the paper, on which, however, the 
type shows with the same clear- 
ness as on heavy paper. The con- 
tents embrace as much matter as 
would ordinarily occupy two vol- 
umes. The type is handsome, and 
the footnotes, being leaded, are 
equally readable. The author is 
also the author of the well-known 
“Black’s Law Dictionary,” “Black 
on Income Taxes,” and various 
other important treatises. 

This work seems to be complete 
in every respect, containing an 
elaborate discussion of every step 
in a bankruptcy case, but with 
special treatment and separate 
chapters on the subjects of the 
rights and liabilities of secured 
creditors; the rights of the trus- 
tee, as against a prior assignee for 
creditors; fraudulent and voidable 
conveyances; the bankruptcy of 
corporations; and the rules pre- 
vailing in the bankruptcy of a 
partnership, The annotations are 
exhaustive. The Appendix con- 
tains the full bankruptcy law of 
1898, now in force, as well as the 
prior law of 1867, on which a large 
number of decisions are given be- 
cause still relied upon by the 
courts. The bankruptcy forms are 
also appended. 

Whoever has proceedings in 
bankruptcy will need this work, 
we think, in preference to any 
other. 





